











ACTIONS—FORMS OF— 
(See VARIANCE.) 


ADMINISTRATORS : 
(Sze Executors AND ADMINISTRATORS..) 


AGENT : 


1, Payment, in 1863, to a Confederate Receiver, of a note for money 
belonging to citizens of New York, given before the late war to a citi- 
zen of this State who acted as their agent, and surrendered by him as 
their property to the Receiver, Held, to be no defense in a suit against 
the maker, brought by the payee, to the use of the beneficial 
owners.—Justice v. Hamilton, 111. 


2. Where an agent is authorized to sell property, he must sell for 
money, unless otherwise especially instructed.— Brown, Administrator, 
v. Smith, 245. 

8. Therefore, when an agent, without instructions, sold the property of 
his principal for seven-thirty bonds, when such bonds were not circu- 
lating as money; Held, that he exceeded his authority, and his prin- 
pal was not bound by the contract, unless ratified by him.—Jbid, 

4. Where such bonds were received by the principal in exchange for 
his property, and he intended to Bpudiate the contract, it was his 
duty to return the bonds if he could do so, or give notice to the 
parties interested. Aicquiescence, without a sufficient excuse or ex- 
planation, would amount to ratification. —Jbid. 


5. When the owner of property and his agent are in different localities, 
it is competent, in order to negative the idea of acquiescence in a 
sale, to show that telegraphic communication between the two points 
was cut off, and that the wife of the principal, who was confined by 
sickness, endeavored to send a telegram repudiating the sale on the 
part of her husband.—Jbid. 


6. An authority given to an attorney or agent, to accept in payment of 
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a debt cash in New York or Baltimore funds, does not extend to ac- 
cepting the bill of an insolvent drawer, no matter upon whom it may 
be drawn. The credit of a bill is not enhanced by the credit of the 
drawee until acceptance.— Goldsborough v. Turner, 403. 


(Sze ConFEDERATE Money 1, PLEADINGs 3.) 


AMENDMENT : 

1. When a complaint demanded judgment for the possession of land 
under a deed absolute on its face, which was subsequently decided 
upon appeal to this Conrt to be a mortgage, and a venire de novo on 
that ground was ordered: Held, that the Superior Court had power 
(under C. C. P., sec. 182) when the case came on for trial again, to 
allow an amendment of the complaint, so as to demand judgment 
for a foreclosure of the mortgage.— Rodinson v. Willoughby, 84. 

2. When the Superior Court has power to amend, the question of costs 
is entirely in its discretion.—Jbid. 

8. 1n cases of appeal from the Probate Court to the Superior Court, the 


Judge has the same right to allow amendments as if the case had 
been constituted in his Court.—Sudderth v. MeCombk, 353. 


4. Amendments, which promote justice and a trial on the merits, are in 
general liberally allowed ; but in all cases the application should be 
made in due time, or sufficient reasons be shown for the delay.——Jbid. 


AMNESTY: 
(See Homicipz.) 


APPEAL: 
1. If a party is deprived of an appeal without his laches, he is entitled 
to a certiorari, as a substitute for an appeal.— Skinner v. Maxwell, 257. 


2. An appeal may be taken withdlt the sanction of a Judge, if the par- 
ties can make out the case by agreement, and without his interven- 
tion. But whether they can perfect an appeal, not only without 
the sanction but in spite of the prohibition of the Judge; Quere /— 
Ibid. 

8. Though an appeal may be brought up in spite of the prohibition of 
a Judge, yet, as the practice has been so uniformily the other way, the 
Court would not feel at liberty to refuse a party a certiorari, as a 
substitute for the remedy of which he had been deprived.—Jbid. 


4, It is the right and duty of an appellant, subject to the provisions of 
the Code, to direct what part of the record shall be sent up; only so 
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much should be sent up as will show that there was a case duly con- 
stituted in Court, and the verdict, judgment, and such portions of the 
proceedings, evidence and instructions of the Judge, as will enable 
the Court to pass on the exceptions,—Sudderth v. McCombs, 385. 

5. It appears that, under the C. C. P., section 299, which allows an ap- 
pesl to the Supreme Court from an order of the Superior Court 
granting or refusing a new trial, the Supreme Court may grant a new 
trial, because of the refusal of the continuance of his cause to a party 
by the Superior Court, wherein by law he was entitled to it, or where 
the refusal was manifestly unjust and oppressive, and merits were 
proven.—E£z. Bank of Columbia v. Tiddy, 169. 


(Sue Justices, &c., Practice 23, UNDERTAKINGS 1.) 


APPRENTICE : 


1, The statute in reference to binding out apprentices, C. C. P., sec. 
484, must be construed as if it read, “All orphans, the profits of 
whose estates will not support them, and who are likely to become 
chargeable upon the County, or whose moral or. physical condition 
requires it, shall be bound out.”—Mitchell vy. Mitchell, 307. 


2. When an application is made to a Probate Judge to bind out chil- 

' dren as apprentices, prudence requires that they should be present, 
and it is his duty to observe such prudence, unless there be some suf- 
ficient excuse for omtting it.—Jbid. 


ATTACHMENT : 


1, Under sec, 14, ch. 117 of the acts of 1868-69, giving a remedy by 
attachment to enforce a laborer’s lien in certain cases, an affidavit that 
the defendant has removed and is removing and disposing of his cotton 
crop without regard to the lien, is sufficient to justify the issuing of 
the warrant.—Brogden v. Privet, 45. 

2. A levy on land, under an attachment issued by a Justice of the 
Peace, is sufficient, if it gives such a description as will distinguish 
and identify the land.—Grier v. Rhyne, 338. 

3. Therefore, a levy in these words: “I did, on the 12th day of June, 
1859, levy on a certain tract, wherereon detendant lives, containing 
197 acres ; also another tract lying near the same, 70 acres more or 
less—no personal property, &., to be found;” was held, to be 
sufficient.— did. 


4, A judgment of the Superior Court, upon a Justice’s execution or 
attachment levied on land, under which judgment there was an exe- 
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cution and sale of the land, precludes all collateral enquiry into the 
regularity of the previous proceedings.—Jbid. 


BAILMENT : 

1. In cases of bailment, the owner of the property has no right of action 
against the bailee until the termination of the bailment; but, after 
the termination of the bailment, the owner can recover without a de- 
mand for possession.— Felton v. Hales, 107. 

2. When a bailee denies the title of the owner, and sets up title in him- 
self, no demand is necessary ; and the defendant is precluded from 
objecting the want of demand, where, in his answer, he alleges 
property in himself.—Jbid. 

8. When a bailment is for the benefit of bailee only, he is bound to take 
extraordinary care, but when it is for the benefit of bailor only, the 
bailee is only liable for gross neglect, Crassa negligentia. McCombs 
v. W. 0. RB. BR. Co, 198. 

4, Where a horse was placed by A., in the possession of P. with an un- 
derstanding that he was to work for his food, and was to do the 
plowing and milling for A., and A was to use the horse when he 
wanted him ; Held, that this is a contract of bailment, and is gov- 
erned by the general principle, that a bailee cannot dispute the title 
of his bailor.— Mazwell vy. Houston, 305. 


5. When an administrator converts property, he is a wrong doer, al 
though he obtained possession by an act of law; and he cannot be 
heard to dispute the title of the bailor of his intestate.—Jbdid. 


BANK: 
(Szz CoRPoRATIONs.) 


BANK BILLS: 
(Szz CorPoratiens.) 


BANKRUPTCY : 

1. Where a debtor, after filing his petition in bank-upt:y, but before 
obtaining his discharge, promises, in consideration of the old debt, 
and of a new credit for the purchase of goods, to pay the old debt 
as well as the new, his svbsequent discharge is no defence against 
his promise to pay such old debt.—Hornthal v. McRae, 21. 

2. Where, in an action upon a bond, the defendant pleaded his dis- 

charge in Bankruptcy, and the plaintiff replied, alleging promises to 
pay after the adjudication of Bank: uptcy: Held, that evidence of s 
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’ 
promise made after the adjudication, but before the }discharge, was 
admissible.— Fraley v. Kelley, 78. 


8. Under our present system of practice, though it is regular, where 
suit is brought to recover a debt which would {be barred by Bank- 
ruptey but for a subsequent promise to pay, to {set forth the new 
promise in the reply to an answer alleging Bankruptcy.—Zbid. 

4. In case of a debt barred | y a certificate of Bankruptcy, nothing less 
than a distinct, unequivocal promise to pay, on the part of the de- 
fendant, notwithstanding his discharge, will es an action upon 
the new promise.— bid, 

5. A surety, on the official bond of a defaulting Constable, is entitled 
to the benefit of a discharge under the Bankrupt law, from the lia- 
bilities of the bond consequent upon the Constable’s default.—Me 
Minn vy. Allen, 131. 

6. A partion of the effects of a partnership can be set faside to one of 
the portners, as his personal property exemption, with the consent of 
the other partner or partners, Without such consent it cannot be.— 
Burns & Smucker v. Harris & Allen, 140. 


BASTARDY: * 
(Sze Practice 11.) 


BILLS, BONDS, &c. 
(Szz Contract 1, 2, 3; Corpuration 8, Promisony Norss, Unper- 


TAKINGS 8.) 


BOUNDARY: 

1, It is competent for one party to a suit, involving a question of boun- 
dary, to show that another party to such suit pointed out a certaim 
tree as his corner, if the spot described by such witness, is by another 
witness, identified as the disputed corner.— West v. Shaw, 483, 


2. In questions of boundary, it is competent to prove by surveyors, as 
experts, that the marks on trees on a certain line are apparently of a 
certain age.—Jbid. 

8. Where the phraseology of a deed, under which one of*the parties to 

such action claims the land, leaves it uncertain whether a pond is 

embraced by it, or the line ran near to it, but so as not to cover it, an 
instruction prayed: “that the land of the defendant should be so 
located as to include within its boundaries the (said) pond,” was 
properly refused.—Jbid, 
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4, A tree marked and called for as a pointer, with a line of marked 
trees leading the other corner, must control distance —Jbid, 


(See EsecrMEnt 4 ) 


CERTIORARI: 


(See ApreaL 1, 3.) 


CLAIM AND DELIVERY: 


(SEE PRACTICE 26.) 


CLERK AND MASTER: 


(See CoNFEDERATE Monger 2.) 


‘CONFEDERATE MONEY: 





1. A collecting officer or agent, without instructions to the contrary, is 
authorized to receive, in payment of such detbs as he may have to 
collect, whatever kind of currency is received by prudent business 
men for sunilar purposes, and whatever an officer is authorized to 
receive, a debtor is authorized to pay. Baird v. Hall, 230. 


2. When, therefore, a Clerk and Master, in the year 1863, received Con- 
federate currency in payment of the purchase money, due for lands 
sold in 1848, it is to be determined upon the principle above stated, 
whether the money should have been taken or not. If not, the Mas- 
ter is responsible for the value of the currency, and the pnrchaser en- 
titled to a credit pro tanto, and in a proceeding against him,to col- 
fect the money or re-sell the land, the Master should be made a 
party. bid. 


3. Where instructions are given, or the parties interested assent to the 
pryment of Confederate money to the Master, he and the purchaser 
are released irom any liability therefur. bid. 


4. When the widow and heirs at law unite in a petition to sell the 
lands descended, she electing to take the value of her dower in 
money, and she becomes the purchaser and re-sells to a third person ; 
it was held, that, in a proceeding against the second purchaser to 
collect the money or re-sell the !and, he is entitled to a credit for the 
value of the dower, and likewise for the value of the shares of any 
one or more of the heirs at law who were capable of assenting, and 
did assent to payment in Confederate currency. Ibid, 


(See Juper's CuarGe, 2, SCALE.), 















‘ked 











INDEX. 





CONSIDERATION : 
1. Where a county contracted a debt during the late war, for the pur- 


puse of equipping soldiers for the Confederate service, and afterwards 
borrowed money to pay that debt; Held, that a recovery can be had 
on a bond given for such money, on the ground that illegibility is 
too remote —Poindexter v. Davis, 112. 

2. A note given during the late war, for money borrowed expressly for 
the purpose of paying taxes to a county in one of the rebellious 
States, was not founded upon illegal consideration, and the lender 
was held to be entitled to recover upon it after the close of the war.— 
Williams v. Monroe, 133. 


(See ConPORATION, 5.) 


CONSTITUTION : 
(See Cownrres—HomEsTEaD, 2.) 


CONSTRUCTION : 

1, A mortgage by a buggy-maker of “ten new buggi’s,” without de- 
livery of possession, he having more than ten on hand at the time, was 
ineffectual to pass title to any particular buggies or to any interest 
in the buggies on hand; and the mortgagee cannot maintain an ac- 
tion for the recovery of tea new buggies in the possession of the 
mortgagor, or his personal representative. A fortiori is this the case, 
if such buggies were not the same that were on hand at the date of 
the mortgage. Blakeley, Assignee, v. Patrick, Adm'r., 40. 

2. When the terms of the condition of a mortgage relate to future lia- 
bilities only : Held, that a stipulation reciting that it was understood 
“ that 8. (the mortgagee; shall not become surety for H , (the mort- 
gagor) for more than $1.200, including claims heretofore signe! by 
said 8,” and directed to “sell and pay off all liabilities for which 
said S. may be liable for him,” (the said H.,) do not operate to: ex- 
tend the security to past liabilities, Stokes & Co., v. Howerton, 50. 


8. When a party coveys by deed certain real estate in trust to secure 
the creditors therein named, and afterwards makes another deed con- 
veying the said real estate, with other property, in trust to secure a 

number of creditors whose names are set forth in a schedule attached,, 

with this further proviso: “ Being desirous of placing all the credj- 
tors of the said party of the first part upon a basis of equality, so far 
as their rights are concerned, and in case it should turn out that any 
creditors of said party have been omitted in said schedule, it is here- 
by expressly declared that such creditors, so umitted, shall be allowed 
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to share equally in the benefits of this trust with those expressly 
pamed ;” Held, that upou a fair construction of the latter deed, cred. ~ 
itors named in the first are entitled to no part of the fund raised un- 
der the second deed, Dowd, Trustee, v. Coates & Springs, 273.' 


4. An intention to make a further provision for the former class of cred- 
itors, at the expense of the latterjclass, is very improbable, and by 
the rules of construction, which are merely deductions of common 
sense, a construction to give effect to an intention which is improb 
able and unreasonable must be excluded, unless such intention is 
expressed in plain and direct words, Ibid. 


4. The words “in case it shall turn out that any creditor has been 
omitted in said schedule, such creditor or creditors so omitted shall 
share equally with those expressly ‘named,” are appropriate to ex 
press an intention to exclude one or more creditors whose name had 
been accidently omitted, but inappropriate to include a large num- 
ber whose debts had already been provided for. Ibid. 


6. The provision, that all the creditors should be on a basis of eqnality, 
would be a mockery, if the creditors of the first class were to come 
in, without accounting for the amounts received under the first 
deed. Ibid. 


‘CONTRACT : 


1. Where an agent of the War Department of the Confederate Govern- 
ment issued the following instrument: ‘Confederate States Deposi- 
tory, Wilmington, pay Messrs, Colie & Co., or order, twenty thousand 
dollars,” which was endorsed by the payees to the defendant, who 
endorsed it to another person, by whom it was «ndorsed to the plain- 
tiff. it was held, (Rodman, J. dissenting,) jthat the instrument was 
illegal; that .such illegality was’ apparent upon its face, and ex- 
tended to a!) the endorsements. Cronley v. Hall, 9. 


2. When a marriage contract is in these words, viz: “ That the said J. 
H. is entitled to have the entire disposal of her own property, as her 
‘own judgment may see proper, at her death. If she should die be- 
fore the said D. W., then she doth give and allow him to hold for 
his benefit al’ my estate, real and personal all his life time, and at his 
death the said property to be delivered.up, as I, J. H. had directed 
it to be done, at my death. This obligation to be kept in good taith 
by both parties.” Jt was held, that the legal effect of the contract 
was to give to D. W. (the husband) the use of the property during 
his life, and after his death to revert to his wile, the said J. H. 
Morrison, Collector, v. White. Executor, 253. 
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3. Where a Confederate Stares’ bond was transferred in payment of a 
debt, and the assignor promised that if it was not right he would 
make it so or pay $10,000, if, in point of fact, the transfer was not 
valid, the promise was absolute, and the party was bound to pay, 

_ Bryan v. Hick, 822. 

4, When each of the parties to such a contract have equal knowledge 

of the validity of the transfer, according to the rules of the treasury 

department, and ‘equal means of jacquiring correct information in 
reference to the same, it was incumbent upon the party promising to 
pay to take such steps as were necessary to make the transfer valid 


‘ if it were not so. A failure to do so leaves it to be interred that he 


was content to be charged with the amount in money. Ibid. 


CORPORATION : 


1, The dissolution of a banking corporation, with no provision of law 
for collecting its debts, deprives it of the power todo so; but it was 
eld, that an act of the Legislature of South Carolina, passed since the 
war to enable its banks to renew their business, or to place them in 
liquidation; and a decree ofa Court in that State declaring a cer- 
tain bank to be insolvent, and putting it in liquidation, did not dis- 
solve the corporation, but continued 1ts existence for the purpose of 
collecting its debts and winding up its affairs. Bank of Columbia 
v. Tiddy, 169. 

2. The act of 1869-70, ch. 4, which authorizes the defendants in judg- 
ments obtained by banks chartered oy this State upon a note given 
to, or a contract made with, a bank or its officers, to pay and satisfy 
the same with the bills of such bank, is constitutional, and construed 
with the act of 1868, ch. 47, and 1868-’69, ch. 77, in pari materia, 
applies as well to foreign as to domestic banks, Ibid, 

3. Where a Railroad Company issued bonds, payable at their office, in 
& particular way, and at the maturity of the bonds there was no office 
of the Company at the place ; Held, that a demand for peyment else- 
where was sufficient. Alezander v. Ten. Ohio & At. R. R. Co., 198. 


4. A bond ot a Railroad Company for the payment of money, executed 
im 1862, comes within the provision of the ordinance of the Conven- 
tion of 1865, and is “ presumed to be solvable in meney of the value 
of Confederate currency, subject to evidence of a diffetent intent by 
the parties.” bid, 

%. In the absence of all evidence to show the consideration of sueh 

bonds, or that the parties intended otherwise than is presumed by 

ee not be implied from a provision 
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in the charter, that the Company may make contracts for building 
the road, and may pay contractors in bonds at par valne. bid. 

6. The act of 1869-"70, requiring bank bills to be received in payment 
of judgments, rendered in favor of banks chartered prior to May Ist, 
18665, 1s constitutional. The statute is merely an extension of the princi- 
ples upon which the statute set-off is based, and adjusting the balan- 
ces according to equitable principles, interest on the bank bills, ten. 
dered in payment, should be allowed from the date of the demand 
and protest. Bank of Charlotte v. Hart, 264. 

(See SERVICE OF PROCEEDINGS.) 


COUNTIES : 
An act of the General Assembly, authorizing the people of a County to 
take stock in a Railroad Company, and to determine the question by 
@ popular vote, and tax themselves to pay for it, is constitutional. 
Hill y. Commissioners of Forsythe, 337. 


‘CREDITOR: 
(Sze Procerpines Sur. To Ex. 5, 6.) 


COSTS: 
(See AMENDMENTs 2, UNDERTAKINGS.) 


CRIMINAL PROCEEDINGS: 


Upon a criminal trial, it is proper to ask a witness to look around the 
Court room and point out the person who committed the offence. 
State v. Thos. Johnson, 55. 

2. Where the record shows that, after the jury returned a verdict of guilty 
in a capital trial, the prisoner moved for a new trial, &c., if was not 
absolutely essential that the Judge, before pronouncing sentence, 
should ask the prisoner, in the usual formula, whether he had anything 
to say why sentence of death should not be pronounced against him. 
Ibid. 


3. Where judgment cannot be pronounced against a prisoner, on ac- 
count of the ambiguity of an indictment, in omitting to aver under 
what statute it was framed, there being two in reference to the same 
subject, such omission cannot be supplied by a plea‘to the further 
prosecution of the case, filed by the prisoner’s counsel, admitting the 
time when the offence was committod. State v. Wise, 281. 


4. No such effect can be allowed to the action of the counsel. A 
record cannot be aided by matter in pais. Sufficient matter must 























INDEX. 507 





appear on the record to enable the Court to proceed to judgment. 
Ibid. 


DAMAGES : 

1. Where the owner of land seeks to recover damages for the injury re- 
sulting from the location of a railroad on his land, he must pursue 
the remedy prescribed by the charter of the railroad company, as 
this statutory provision takes away, by implication, the common law 
remedy by action of trespass on the case. Melntirev. W. N. B. R. 
Co., 278. 


DECLARATIONS: 
(See EvipENCcE.) 


DEEDS : ; 

1. A clause in a deed “ as long as thesystem of Common Schools shall 
bo continued at that place, or as long as it shall not be applied to 
any other purpose except for schools, of any kind,” is not expressed 
in apt and proper terms to create a condition, or qualification of the 
estate conveyed, or even a covenent to run with the land. School 

Commissioners vy. Kesler, 443. 

2. A base or qualified fee has never been in use or in force in this State, 
or recognized by its laws; and a condition or qualification in a deed, 
conveying an estate to a school committee “as long as thesystem of 
common schools shall be continued, &c.,” is contrary to public policy, 
repugnant, and inconsistent with the nature of the grant, and there- 
fore void. bid. 


3. If a grantee, although an illiterate man, oxecutes a deed without de- 
manding that it be read, or elects to waive a demand for the reading, 
the deed wi:l take effect. Ibid. 


DEMAND : 
(See Corporation 8, Manpamus 4.) 


DEMURRER: 
(See Parties, 2.) 


DIVIDENDS : 


1, A sale of shares of stock in a Railroad Company carries with it the 
dividends declared by the Company ; if they are to be paid at a day 
subsequent to the transfer of the stock. Burroughs & Springs v. N 

0. B. RB. Co., 376 
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Therefore, where the North Carolina Railroad Co. declared a dividend 
on the stock in said Company, on the 16th day of February, 1870, to be 
paid on the first days of April and July thereafter, and the owner of 
certain shares of stock sold and transferred the same on the 17th day 
of February ; Held, that the purchaser of said shares of stock ac- 
quired the dividends, as well as the stock. Ibid. 


DOMICIL : 
(See Huspanp AnD Wire, 1.) 


DOWER: 


The act of March 2d, 1867, entitled an act restoring married women 
their common law dower, having been repealed by the act of 1868- 
69, a feme covert cannot set up a claim for dower during the life- 


time of her husband. Hughes v. Meritt and Wife, 386. 


DURESS: 
(See Juper’s Cuanrece, 2.) 


DYING DECLARATION : 
(See Evipence 14.) 


EJECTMENT : 

1. Where, in an action of ejectment, the plaintiff's lessor claimed title 
under a deed which was in tbe possession of the defendant, who as- 
serted a nght to it by virtue of an endorsement upon it; Held, that 
the Court had the power to order the production of the deed, for 
inspection, or other legitimate purposes, but not to order the regis- 
tration of the deed, before the question of the right of the deteudant 


to some equity by virtue of endorsement was tried and decided 
against him. Linker v. Benson, 150. 


2. It seems, that a Probate Judge has no means of knowing whether a 
deed presented for registration is rightfully in the possession of one 
offering it for probate ; and a Judge of a court of law has no power 
to cancel a registration once made, but must give it its legal effect. 
Ibid. 


3. Where a tenant in common of land had been in the sole reception of 
the profits for more than seven years, yet, without evidence to the 
contrary, it will be presumed that his original entry was permissive, 

and under an assertion of his own claim, and that of his co-tenant 
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and no subsequent claim could make his possession adverse, without 
proof of actual ouster. Ibid. 

4. It is settled, that where a ‘ract of land is «lescribed by course and 
distance, and also by natural boundaries, and there is a discrepancy, 
the latter description controls, Upon this principal, i was held, 
that when a town lot wassold,and in order to dentify it in the num- 
ber or name of the lot was given, and reference was also made to 
streets, the latter description must give way to the former; for the 
lot was the object and net the street; and the description, in pursu- 
ance of the primary object for which the lot was numbered or named, 
is less apt to be erroneous than the description by reference to the 
number or name of the street, as that is incidental, and is secondary, 
and not the primary object for which the streets were named. Nash 
vy Wil. & Weldon R. R. Co., 413. 


ENDORSEMENT: 
(See Promissory Notes.) 


EQUITY: 
(See PURCHASER.) 


EVIDENCE : 


1. The declarations of a supposed partner, in the absence of the other, 
are not admissible against the latter until the partnership has been 
proved aliunde. McFadyen v. Harrington, 29. 


2. In actions to recover the possession of personal property, the plaintiff 
may not, if he please, make the affidavit and give the undertaking 
required for the immediate de'ivery of the property to him. If he 
do not his jadgment, if he succeeds, is for the possession of the prop- 

« erty, or for its value, and dumages fur detention, as in the old action 
of detinue. Jarman v. Ward, 82. 


8. Evidence of the mame of a prisoner as given by him when brought 
before the examining magistrate is admissib/e, though it do not ap- 
pear whether the examination was reduced to writing. State v. 
Thos. Johnson, 55. 


4. When a deed of trust was attacked for fraud, and th@gtrustor was 
offered as a witness, to prove that there was an agreement between 
him and the trustee, that the latter should hold the property con- 
veyed until the trustor should be able to pay the debts secured from 
other source ; Held, that the evidence should be permitted to go to 

the jury jor what it was worth. Isler v. Dewey, 93. 
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5. In such case, the trustee having died and the property having been 
conveyed by a substituted trustee to the defendants, the trustor 1s 
not excluded by sec. 353, C. C. P., from being a witness for the 
plaintiff, who also claimed title through him. bid, 

6. To disparage a witness, on cross examination, he may be asked and 
required to answer almost any question, unless the answer may sub- 
ject him to indictment, or to a penalty under a statute, State y, 
Davidson, 119. 

9. Therefure, on a trial of A. for murder, after severance in an indict- 
ment against A. B.and C; Held, that B.. who having previously 
been convicted was examined as a witness for the State, might be 
asked by the defendant's counsel, for the purpose of contradicting 
him, whether he did not suy to the counsel of C., wile conversing 
with him, in jiil, “ that he was sorry A. and C. were put in juil for 
his devilment, &c.” bid. 


8. In actions for damages, a party alleging negligence cannot shift the 
burden of proof on the other side, until he has proved facts, at least, 
more consistent with negligence than with care. Jones v. NV. CO. R 
Co., 122. 

9. Therefore, where a Railroad Company is sued for damages by its 
train to a horse ov r six months from the time of the injury, not only 
is the burden of proving negligence on the plaintiff, but he must 
show facts inconsistent with the probability of care; e. g., that the 
whistle was not blown, Jbid. 


10. Where a defendant, examined in his own behalf, was asked what 
conversation he had with a witness exxmined for the plaiatiff, and 
the testimony of that’witness was repeated to him; Held, not to be 
objectionabie us leading. Pegram v. Stoltz, 144. 


11. This Court will uot review the discretion of a Judge in allowing 
leading questions, under certain circumstances, unless error or abuse 
plainly appears. did. 

12. Where a witness was examined to prove that a Rulraad Company 
hal failed to deliver, to another Company, four bales of cotton ac- 
cording to its undertaking, it was not competent for said witness to 
state the conclusion to which he had come, by a comparison of the 
receipti@given by the latter Company for a week’s shipment, and the 
books kept by the plaintiffin the action, Mclombs v. N. 0. R. RB. 
Co, 198. 

13. Where there is no evidence to sustain the declaration of a plaintiff, 

it is the duty of the Court to sv instruct the jury. bid. 
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14. Dying declarations are admisible only as to those things of which 


7 the declarant would have been competent to testify if sworn in the 
“ case; and if there be not the statement of a fact, but merely the ex- 
te pression of the opinion of the deceased, they are inadmisible, State 


v. Williams & Avery, 12. 


15. Therefore, where the deceased, who was shot at night in a house 
from the outside through an aparture in the legs, di clared, while in 
extremis, “It was E. W. who shot me, though I dil not see him ;” 
Held, that the declaration was inadmissitile. Ibid. 


16. The decision ot a Judge as to the admissibility of the declarations 
of a deceased person, made just before his death, eomprises a decis- 
jon both in fact and of law. O/ fact, esto what were the declars- 
tions, and as to the circumstances under which they were made, Of 
law, as to whether the declarations were admissible alone or in con- 
nection with the circumstances, On the former, the Judge's de- 
cision is final. On the latter, it is subject to review. bid. 


’ : 17. When a witness for the plaintiff spoke of a compromise, which was 
, in writing, of a lawsuit between the plaintiff and a third person, in 
regard to certain cotton in controversy, it was not erroneous to per- 
mit the witness, without producing the written agreement, to state 
that in the compromise the cotton was turned over to the plaintiff; 
that matter being wholly collateral and between other parties, and 
in which defendant had no interest. Oates, Williams & Go. v. Ken- 
dall, 241, 


| 18. In an action to recover possession ot land, or other property, where 
| both parties claimed under the same person, one under an execution 
sale, and the other by deed made prior to said sail, it is competent» 


in order to establish the bona fides of the deed, to prove declarations 
of the vendor, made ante litem motam and before the contract of sale, 


admitting an indebtness to the vendee. MceCanless v. Reynolds, 268 


ee ee) ae 


19. When a defendant in a civil action offered in evidence, as a coun- 
ter claim to plaintiff's demand, a note bearing date in October, 1852, 
and himeelf as a witness to rebut the presumption of payment; Held, 
that under the act of 1866, he was a competent witness for the pur, 
pose. Albright v. Albright, 27. 

20. To avail himself of error in the rejection of evidence, a y must 
show distinctly what the evidence was, in order that th® relevanc y 


« may appear, and that a prejadice has arisen to him on account of its 
rejection. Slate v. Purdie, 326. 


(See CriminaL Procgepines 1, Acznts 5, Bounpary 2, Evip ENcE 2) 














EXECUTIONS : 


1, In the absence of fraud, the irregularity of a Marshal in selling land 
under execution without due advertisement, although it might 
expose him to an action at the suit of the party injured, does not 
vitiate the sale. Woodley v. Gilliam, 237. 


2. Where executions, issued from different Courts, are placed in the 
hands of different offivers, and under these executions, giving equal 
power, the same land is levied upon, and sold by each of those offi- 
cers, Held, that the first sale passes the title of the defendant in the 
execution. bid. 








































8. The priority of the lien of executions, as between creditors, is of no 
moment as respects the title of a purchaser. Such matters only goy- 
ern the application of the proceeds of the sale. Jdéd, 


(See Practice 10, Promissory Nores 3.) 


EXECUTORS AND ADMINISTRATORS : 


1. Where an executor buys property at his own sale, either directly or 
indirectly, such sale will (as of course) be set aside at the instance of 
the parties interested. Stilly & Rice, 178. 


2. The agent who bids in the property at such sale is not a necessary 


party in a proceeding to set it aside. did. . 
3 Under the act 1863-69, ch. 113, swd ch. 5, sec, 1, enacting that “ When 
the personal estate of a decedent is insufficient to pay debts, &., the “ 


Executor cr Administratos may apply to the Superiar Court, by pe- 
tition, to sell the rea! property of the decedent for the payment of 
debts ;” ét was held, that the word may, in this, as in every act im- 
posing a daty, means shall, and that by Superior Court is meant the 
Clerk of sxid Court. Pellitier, Adm'r., v. Saunders, Adm’r., 261. 


4. When the personal estate of a decedent’.is insufficient to pay his 
debts, and an administrator or executor refuses, or unduly delays, to 
apply to the Court for the sale of the real estate, the Clerk of the Su- 
perior Court as Probate Judge has jurisdiction, and may, at the in- 
stance of a creditor, compel such person to perform his duty. bid, 





5. A testator who died 1864, gave the bulk of his real and personal 
estate to three sisters, equally to be divided between them, and di- 
rected pis Executor to sell on twelve months’ credit, The sale was 
made in November, 1864; the husbands of two of the sisters, one of 
whom was the guardian of the third, bought most of the property, a 
negro and a few articles of personal property being bought for the 
ward. By agreement, instead of giving their notes, they gave re- 
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ceipts to the Executor for the amounts of their respective purchases 
in part of their wives’ shares, and, at the same time, the Executor 
passed over to one of them, whose purchases were less in value than the 
others, a considerable amount of solvent notes given to the testator, 
some before the war, Held, that, notwithstanding there wss no in- 
tent on the part of the Executor and said purchasers to defraud the 
infant sister, as the departure from the directions in the will, as to 
sale on credit, resulted in her loss, she is entitled now to be putin the 
situation she would have occupied had said directions been carried 
out literally, and to have an equal division of the testators. Mc. 
Larty v. Brown, Eaecutor, $11. 

6. In such case, receipts given by the ward, soon after she became of 
age, for the amount of her purchases at the svle, and for her share of 
confederate money, received on the day of sale, will vot have the ef- 
fect to ratify the said dealings with the estate. bid. 


7. A sale by an Executor in November, 1864, of lands, farming utensils, 
&c., directed to be sold on twelve months’ credit for Confederate 
money is not an exercise of due prudence. bid. 


8. The act of 1840, Revised Code, chap. 60, sec. 8, qualifies the maxim 
“a man must be just before he is generous,” in cases'where the donor, 
at the ttme of the gift, retains property fully sufficient and available 
for the satisfaction of his then creditors.” But this modification is 
confined to gifts into vivos, and in respect to legacies or gifts by will 
there has been no modification of the maxim. On the contrary, the 
legislation on the subject tends to a strict enforcement of it. Pullen 
& Hutchins, 428. 

9, The ascent of an executor tofa legacy, betore the debts of his testa- 
tor are paid, is void as to creditors, and if the executor commits a 
devastavit, and is insolvent, the loss must fall upon the legatee rather 
than the creditor. Jbid. 


10. A legatee cannot avoid responsibility, on the ground that the exec- 
utor assented and paid the legacy without requiring a refunding 
bond. The omission to take such bond must be ascribed to collusion, 
or to gross negligence on the part of the executor, of which the lega- 
tee cannot take advantage. bid. 

11. Where a guardian took from an executor his note in payment of a 
legacy due his wards, which was collected and placed fo their credit ; 
it was held, that a payment in a note, in the first instance, did not 
release them from their obligation to contribute pro rate for the 
benefit ot creditors, Ibid. 


(See Bartment 5, —_— 6, Purcnaser 8.) 
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FRAUDULENT CONVEYANCE: 

1, Where a fraudulent grantee of land conveyed it to a bona fide pur- 
chaser for value withont notice of the fraud, after a creditor of the 
fraudulent grantor had obtained a judgment against him, but before 
the land was sold ynder an execution issued onsuch judgment, and 
tested of the term whenjit was obtained, é¢ was held, (Boyden J. 
dissenting.) that, by force of the proviso contained in the 4th sec. 
tion of the 60th ch. of the Revised Code, (13 Eliz., ch, 5, sec. 6,) 
the title of the bone Ade purchaser from the fraudul. nt grantee was 
to be preferred to that of the purchaser under the execution of the 
creditor of the fraudulent grantor. Young v. Lathrop, 638. 

2. It is a rule of law, that where a debtor, much embarrassed, conveys 
property of mvch value to a near relative, and the transaction is 
secret, and no one present to witness the trade except these near 
relatives, it must be regarded.as fraudulent, But where these rela- 
tives are examined as witnesses, and depose to the fairness and bona 
fides of the contract, and that there was no purpose of secrecy, it then 
became a question for the jury to determine the intent of the parties, 
and to find the contract fraudulent, or otherwise, as the evidence may 
satisfy them. Reiger v. Davis, 185. 

8, An absolute couveyance fora valuable consideration is good, not- 
withstanding the intent of the maker to defraud, if the grantee was 
not a party to such a fraud, and bought without any knowledge of 
the corrupt intent. Ibid, 


GUARDIAN AND WARD: 





1. Where a Guardian received from the Administrator, as part of his 
ward’s distributive share, in 1864, bond made by himself in 1862, 
he must account for the value of the bond as of the date it was 
given. State Ex rel., v. Dobbin & Osborne, Adm'r., 26. 

2. A plaintiff is not a competent witness to prove any transaction 
between himself and his deceased guardian; but he is competent to 
proveany other transaction of his guardian; ¢. g., a sale of his prop- 
ertyjby his guardian. bid. 

8. A guardian may concur, in behalf of bis ward, in a partition of 
property in which the ward is the tenant in common, provided the 
partition be equal. But when the guarding was personally interested, 
he. cannd? insist upon a partition agreed to by him, by which his 
ward gets less than his share. McLarty v. Brown, 311. 

4. The highest degree{of'good faith is not exactedjof a guardian, but only 
ordinary diligence, certainly not infallible judgment. Covington vy. 
W&aad i. 
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5. Therefore, where a judgment was rendered in favor of a guatdian in 
1863, and he refused to receive Confederate money in payment there- 
of, and omitted the collection of the same during the war, and even 
up to the time of his death in 1868; é# was held, that under the pecu- 
liar circumstances of the country he was not guilty of such negligence 
as to charge his estate. I® was further held, that, considering the 
circumstances, in connection with the fact that the sureties on the ad- 
ministration bond were solvent, and still continue appearantly so, 
he was not guilty of negligence in omitting to sue them. bid. 


(Bee Execotion, &c., 5, 6, 11.) 


HOMESTEAD EXEMPTION : 


1, Under article 10 of the Constitution, and the act of 1868-69, chap. 
187, a homestead may be laid off in two tracts of land not contiguous. 
The two not exceeding $1,000 in value. Martin, Assignor, v. 
Hughes, 293. 


2. There is nothing in the Constitution forbidding the General Assem- 
bly from enlarging the homestead. It cannot reduce what the Con- 
stitution provides, but any General Assembly bas the same power 
which the constitutional convention had, to exempt a homesteud, 
and has absolnte power to enlarge the homestead given by the Con- 
stitution in the matter of value or duration of estate, subject only to 
the restriction in the Constitution of the United States that it shall 
not thereby impair the obligation of contracts. Ibid. 


(See Smentrr 1.) 


HOMICIDE: 


1, Where a homicide was committed in November, 1865, and it ap- 
peared that the prisoner and deceased belonged to the same army, 
and that the quarrel which preceded the homicide did not grow out 
of “ any war duties or war passions,” but out of a private transaction 
between the parties ; it was held, that in such a case the amnesty act 
did not apply. State v. Haney, 467. 


2. Where a bill of indictment for murder did not allege the time of the 
death, nor that it occurred within a year and a day from the time 
when the wound was inflicted, but used these words, “ of which said 
mortal wound the said J. H. did languish, and then and there did 
die :” Held, that the charge in the indictment was sufficient; espe- 
cially under the act of the General Assembly, Rev. Code, chap. 35, 
eces. 15 and 20. Ibid. 








516 





HUSBAND AND WIFE: 


1, Where there is no express contract between husband and wife, the 
law of the matrimonial domicil controls, as to the rights of property, 
there situate, and as to personal property every where. Therefore, 


where a bond was given by a man to a single woman, both parties 
being resident in the State of Pennsylvania, and a jadgment was ob- 


tained in the Courts of this State, and the parties afterwards married 
in Pennsylvania ; i¢ was held, that the rights of the parties in refer- 
ence to said judgment were governed by the laws of Pennsylvania, 
whereby, “All the estate or property, whieh may be owned by any 
single woman, continues to be hers after marriage.” Oracoff @ Oo, 
v. Morehead & Wife, 422. 


2. Under the act of 1868-'69’ ch. 209, sec. 4, the wife is a competent 
witness against her husband “ as to the fact of abandonment, or neg- 
lect to provide adequate support.” She is not, however, a competent 
witness to prove the fact of marriage. State v. Brown, 470. 


INDICTMENT : 





1. An act of 1868-69, ehap, 18, creates two offences: ist. Hunting on 
the Sabbath with a dog. 2d. Being found off one’s premises hav- 
ing a shot-gun, rifle or pistol. Therefore, a conviction is sustainable 
under an indictment charging the defendant with being “ fowad off 
his premises on the Sabbath day, having with him a shot-gun, con- 
trary to the form of the statute,” &c. State v. Howard, 24. 

2. It is still necessary, 1m an indictment for felony, in this State, to 
charge the act constituting the crime to have been done “feloneously,”’ 
and that word cannot be supplied by any equivalent. State v. 
Purdie, 25. 

8. An indictment for rape, charging that the assault was violent and 
feloneous, and that the ravishing was feloneeus and against the will of 
the’prosecutrix, is sufficient. State v. Thos. Johnson, 55. 


4, The name of the person ravished was charged in the indictment as 
Susan, while her real name was Susannah, though she was generally 
called Susan ; Held, to be no groundjof objection, bid. 

5. General words in a statute do not authorize an act to be done, which 
is expressly prohibited by a former statute ; plain and positive words 
must be used. State v. A. J. Jones, 212. 


6. The act of the General Assembly, ratified February 16th, 1871, re- 
quiring “ the President and Directors of the several Railroad Compa- 
nies of this State, upon demand, to account with and tranfer to their 
successors, all the money, books, and choses in action belonging to 
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such company,” is sufficiently general in its language, taken by itself, 

to embrace bonds of the State, but the said act must be taken and 

construed in connection with two other acts, viz: act February 5th, 

1870, and act March 8th, 1870. Thus taken and construed, the acts 
of February 5th, 1870, and Merch 8th, 1870, dispose of the bonds 
known as special tax bonds, and the act of 1871 has reference only 
to “ money, choses in action, property and effcts belonging to the 
company.” Ibid. 

7. Therefore, an idictment under the said act of February, 1871, cannot 
oe sustained against a former President of the Western Rai.road 
Company, for refusing to transfer to his successor in office certain 
special tax bonds, which were issued under an act ratified February 
8d, 1869, and which came into the hands of the said former Pesident 
for the use and benefit of the company. bid. 


; 8. An indictment charging that the defendant “unlawfully, wilfully snd 
maliciously, did enter upon the lands or R. B., there sitnate, and did 
then and there set fire to the woods on said land, is sufficient 
under 20th section, chapter 35, Revised Code. State v. Purdie, 326. 


9. If an indictment be clearly defective, the Court upon motion will 
quash, whether the charge be for a felony or aless offence, State v. 


Sloan, 357, : 

10. An indictment need not be certain “to a certain intent in every 
particular ;” but it is indisputable, that when a statute enaets, that 
any of a class of persons who shall do or omit to do an act under cer- 
tain circumstances shall be guilty of a crime, the indictment under 
that statute must describe the person indicted as one of that class, 
and aver that he did or omitted to do the act charged, under cir- 
cumstances which make it acrime. bid. 

11. Therefore, where an indictment framed under chap. 88, acts of 
1869-70, failed to aver that the accused was the President of a 
Railroad Compsny, in which the State had an interest, and also failed 
to aver that be had received the State bonds under some act of the 
Legislature or ordinance of the Convention, passed since May, A. D., 
1865 ; it was held, that such an indictment was fatally defective, and 
should be quashed. Ibid. 


12. An averment in an indictment for highway robbery, “ That W. W., 
late of the county of Yancey, at and in the county aforesaid, in the 
common highway of the State, did then and there feloniously as- 
sault one F, L., and did then and there put him in fear of his life, 

and ten pounds of coffee, &c., did then and there feloniously and 

violently steal, take and carry away, &c.,” is made with sufficient 
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certainty. There is sufficient certainty to support a plea of auitre. 
fois acquit, or convict, and sufficient certainty to apprise a prisoner of 
the place where the offence was committed. State v. Wilson, 456. 


(See Crrurnat Propgrprnes 8, Homicrpe 2.) 


IN FORMA PAUPERIS: 


1. Under the act of 1868-"9, scc. 1, ch. 96, according to its proper con- 
struction, a Judge or Clerk of the Superior Court may, in cases with- 
in the jurisdiction of said Court, make an order authorizing any 
person complying with the provisions of said act to sue in forma 
pauperis. A Justice of the Peace has like power, in cases within the 
jurssdiction of his Court, Rowark v. Gaston, 291. 


INJUNCTION : 


Upon a motion to dissolve an injunction, where a fund has been taken 
in custody of the !aw, the rule is, that as the Court has hold of it it 
will not let it go, it the plaintiff show probable cause from which it 
may be reasonably inferred that he will be able to make out his case 
on the final hearing On the contrary, if it appear from the plead- 
ings and affidavite’that there is not probable cause, the injunction 
will be dissolved. Cracoff & Co. v. Morehead and Wife, 422. 


INTEREST : 
(See Conroration 6 ) 


ISSUES AND QTESTIONS (OF FACT: 


1. A Judge of the Superior Court, in passing upon a mixed question of 
law and fact, should, as requirred by C.C. P., secs. 241, 242, state 
the facts, found and the conclusion of law separately. Foushee v. 
Pattershall, 458. 


2. The jurisdiction giving to the Supreme Court by the Constitution is 
appellate, upon any matter of law or legal] inference. No issue of 
fact shall be tried before it. The phrase “ issues of fact,” is a techni- 
cal ove and must be understood in its legal, technical sense, as in- 
cluding only such issues as are joined in the pleadings, and does not 
forbid the Court from deciling questions of fact which arise inci- 
dently upon motions ; at least, not in cases where the decission, thoug 
finally for the purposes of the motion, does not conclude the rights 
of the parties, as, on motion, to grant or vacate injunctions. 


Rodman Judge, arguendo. 
The questions of fact which incidentally arise, upon exceptions to ac- 
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count, differ a little in their nature from those upon a motion to grant 
or vacate an injunction, as the decision upon them is necessarily final 
for the purposes ef the action, But we think this Court has never 
decided, that it was prohibited from reviewing the finding ofa 
Judge of the Superior Court in such case. We should be reluctant 
so to decide, as it is dificult to conceive that the law of North Caro- 
lina ever intended to confer, on a single Judge, the vast and dange- 
rous power of deciding all questions of tact so arising, without re- 
sponsibility, and without liability to review or correction, even in 
cases of plain and evident mistake. 
(See PLzapines 5.) 


JUDGMENT : 
(See CuiminaL Procesprxes 2, 8, 4, Norice 2, Practice 20, 22.) 


JUDGE'S CHARGE: 


1, A Judge, in commenting upon the testimony, may, by his manner 
and emphasis, intimate an opinion upon the facts, and violate the 
act of 1796. The record, however, must show such peculiarity of 
manner and emphasis, that the Court may see whether or not the 
act has been violated. Reiger v. Davis, 185. 

2. Where the presiding Judge of a Superior Court, at one of its Terms 
in the Fall of 1863, made a violent charge to the grand jury, upon 
the subject of Confederate money in payment of debts, in which he 
said, among other thiogs, that a refusal to receive such money was 
an indictable offence, and threatened to punish all who refused; and 
where he procured a presentment to be made by the grand jury 
against a judgment creditor, who refused to take Confederate cur- 
rency in payment of a judgment rendered in 1858, upon a bond 
given for land, and puyable in specie; and furthermore, threatened 
said creditor that if he did not receive such currency he would send 
him to jail, or to Richmond, Va.; and the creditor, under fear, being 
an infirm old man, did receive such currency in payment of his judg- 
ment, and did execute and deliver a deed for the lant, which he had 
contracted to sell ; 

Held, That the receipt of the Confederate currency, under such circum- 
stances, was under duress, and was not a payment of the judgment 
further than the value of such currency, and that the land jconveyed 
should be considered{a security for the purchase money. Harshaw y. 
Dobin, 203. . 

8. A judgement debtor who pays a debt and receives a deed under 
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such circumstances of intimidation and duress, although he did not 
procure them to be brought about, cannot avail himself of such ap 
advantage to purpetrate an unconcientious act. bid. 


4. It has been accepted as the proper construction and meaning of the 
act of 1796, Rev. Code, chap. 31, sec, 80, though it goes beyond the 
words: that a Judge in charging a jury shall state the evidence 
fairly and impartially, and that he shall express no opinion on the 
weight of evidence, State v. W. H. Jones, 285, 


5. Where there is an exceptton to the charge of a Judge for violating 
the act, it will not be sufficient to show, that what he did or said 
might have had an unfair influence, or that his words, critically ex- 
amined and detached from the context and the incidents of the trial, 
were capable ot a construction, from which his opinion on the weight 
of testimony might be inferred ; but it must appear, with ordinary 
certainty, that his manner of arraying and presenting the evidence 
was unfair, and likely to be prejudicicial, or that his language, when 
fairly interpreted, was likely to convey to convey to the jury his 
opinion on the weight of the ies*imouy. bid. 


6. Where two witnesses were examincd as to the condition apd ca- 
pacity of a supposed testator, neither of whom spoke positively as to 
the facts, and the Judge, in charging the jury said: “ When two 
witnesses of equal respectability and opportunities testify as to a 
fact, the one posititively and the other uncertainly, the law gives the 
greater weight to the positive testimony.” Held, that although this 
charge was not strictly applicable to the case, yet, as it was a repe- 
tition of a truiem, it was not caleulated to mislead a juror. Towe v, 
Towe, 298. 


27. If a Judge should intimate an opinion upon the facts, in favor of 
one of the parties to a suit, that party has no reason to complain. 
Ibid, 


8. When a jury returns a verdict which is insensible and irresponsive 
to the issues, the judge may, in his discretion, allow them to reform 
the same. Ibid. 


$. Where a Judge in charging a jury expressed his strong indignation 

that persons, in hearing of the alleged violence, did not rush to the 
rescue Of the person upon whom it was committed, also expressed 
his eagerness and desire to panish, them for their cowardice; it was 
held, that such expressions were a clear intimatfon of an opinion 
upon the facts, and a violation of the statute. State vy. Brown. 
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JUSTICES OF THE PEACE: 








i. A plaintiff who appealed from the judgment of a Justice of the 
Peace for less than $25, in his favor, he claiming more, and the Judge 
having affirmed the judgment on the papers sent up to him, under 
sec. 589, C. C. P., is not entitled te a recordarié to the Justice as the 
case has already been removed from his Court. Cowles v. Haynes, 
128. 

2. Sec, 589, C. C. P., applies to appeals by defendants against whom 
judgment is rendered by a Justice for $25 or less, and not to appeals 
by plaintiffs, in whose favor judgment is given for $25 or less, and 
who fairly claimed more than $25 due. Ibid. 


8. A civil action may be maintained against a Justice who acts with- 


out his jurisdiction, and also if he acts irregularly and oppressively ; 
but he is not liable for a mere mistake, or error of judgment. To 
maintain a criminal action against a Justice, it must be alleged and 
shown that he acted without his jurisdiction, or corruptly, and with 
a criminal intent, or at least maliciously and without probable cause. 


State v. Furguson, 219. 


4. A person who acts in good faith, and makes a lawful application to 


a Justice of the Peace for relief within his jurisdiction, cannot be 
held criminally responsible for any irregularities in the proceedings 
before the said Justice. bid. 


5. Where land was levied on, an execution issued on a magistrate’s 


judgment, and the said judgment, execution and levy were rctarned 
into the County Court and confirmed, and a ven. ev. was issued, and 
the land sold; Held, thatin an action to recover possession of the 
land, it was not necessary to show the justice’s judgment and execu- 
tion, but only the judgment of the Court, the execution sale, and 
deed by the Sheriff. Davis v. Baker. 388. 


LANDLORD : 


(See Practice 25.) 


LARCENY : 


1, To constitute larceny, the felonious taking must be done fraudulently 


and secretly, so as not only to deprive the owner of his property but 
also to leave him without knowledge of the taker. State v. Ledfard, 


LEGACY : 


1. A testator, ay ae 1872, bequeathed a pecuniary legacy to M. L., 
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his Executrix, and added a residuary clause, as follows: “I will and 
bequeath to E. L., to pay all my just debts, and to have all the bal. 
ance of my estate and papers of every kind, after paying my just 
debts ;” the Executrix received assets more than to pay her legacy, 
but not sufficient to pay the debts of the estate, excepting what wag 
bona fide received in Confederate currency, or lost without any fault 
on her part ; Held, 1, that her legacy was not ipso facto paid. 


2. That her said legacy was a charge on the real estate of the testator, 
devised in the residuary clause. Little v. Hager, 135. 

2. When a testator directed, in his will, that “the marriage contract be 
carried fnily into effect,” and in addition gives to his wife other 
legacies ; Held, that a case of election is not presented, as the wife 
does not claim under and against the will, but under the will and 
the contract, which is made a part ofit. Morrison, Collector, y, 
White, Haecutor, 253. 

8. When reeeipts are given for specific things, they do not operate asa 
reloase of any nght, though under seal, but must be confined to the 
subjects of such receipts. bid. 

(See Wins, Ex:curors, &c., 8, Trustee 4.) 


LEVY: 
(See ATTACHMENTs 2, 3, 4, Justicgs, &c., 5.) 


LIMITATIONS :—STATUTE OF— 
(See SLANDER.) 


MANDAMUS: 


1, Where a mandamus was issued, commanding the Board of Com 
missioners of a county to levy a tax sufficient to pay the plaintiff's 
claim against the county, and a rule was afterwards served upon 
them to show cause why they shou d not be attached for disobedi- 
ence to the order; Held, that an snswer to the rule, that they had 
levied a sufficient tax, and placed the lists in the hands of the Sherifi, 
was responsive and sufficient, and the rule ought to be discharged. 
Johnson v. Board of Commissioners of Cleveland, 101. 


2. The Justices of a county having failed, for many years, to levy a tax 
to pay the interest on bonds issued by the county to aid in building 
a Railroad, the Board of Commissioners should not be required at 
the suit of the creditors to raise in one year, by tazvation, the whole 
amount of interest in arrear; but in the case of a mandamus ordering 
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and them to levy a tax and pay the interest, it was a prudent exercise of 
bal- a discretion to raise part by taxation, and issue county bonds in 
just order to raise the remainder. bid. 
eee 
was 
ault 


$. Semble that proceedings by mandamus against the Commissioners of 
a county should be instituted in the Superior Court of their own 
county. bid. 


tor, 4. If a note be made payable at a particular time and place, a demand 
at the time and place need not be averred and proved in an action 
by the holder against the maker. It is otherwise, if it is payable on 
demand at a partieular time and place: Alexander v. Board Com- 
missioners of McDowell, 330. 


5. In an action, however, against the Board of Commissioners of a 
¥. County a demand is necessaey, without regard to the fact whether 
the claim is expressed to be payabls at any particular time or place, 
Tr} and in a mandamus, “the writ should show expressly, by the aver- 
the ment of a demand and refusal, or an equivalent, that the prosecutor, 
before his application to the Court, did all in his power to obtain 
redress.” Ibid. 


6. It would seem that in an action against the Commissioners of a 
County, the action should be brought in the County in which they 
are officers, C. C. P., sec. 67. did. 


MISJOINDER: 
(See Pieapines 4.) 


MORTGAGE AND DEEDS IN TRUST: 
(See Construction 1, 2,) 


NEGLIGENCE: 
(See Evipence 8.) 


-.lUh Oe SS Oe 


NOTICE: 


1, There is a marked distinction between cases where notice is neces- 
sary as preliminary to the action, to enaole the defendant to pay and 
save the costs of the action, and cases where notice is necessary to 
constitute a cause of action. Bryan v. Heck, $22. 


2. Where a motion is made by a party to set aside a judgment, notice 
must be given to the adverse party. Seymonr v. Cohen, 345. 
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PARTIES : 


1. Under the C. 0. P., one who holds a nofe as trustee of an “express 
trust,” may bring an action upon it in his own name, with or without 
joining the cestui que trust. Davidson v. Hims, 228. 

2. An objection for want of proper parties should be taken by demur- 
rer, ©. C. P. sec. 95. bid. 


OFFICERS : 
(See ConFEDERATE Money 1.) 


PARTIES: ‘ 
(See ExecuTors AND ADMINISTRATORS 2.) 


PARTNERS : 

2. When one partner, who is insolvent or in failing circumstances, 
without the consent and against the will of the other partner, is dis- 
posing of the effects of the partnership, and appropriating them to 
his own use, the other partner has the right to an injunction, and 
to have a receiver appointed. Phillips v. Trezevant, 370. 

(See Bankruptcy 6.) 





PAYMENT: 
See Acent 1, 6, ConrepDRaTE Money 2, Evipence 18.) 


PERSOLAL PROPERTY : 
(See EvipEnce 2,) 


PLEADING : 

1. 1n case of ambiguity and uncertainty in pleading, the words are to 

be takrn most unfavorably to the party usifig them. Wright v. Me- 
Cormick, 27. 

2. Where the plea of “fully administered ” is*found forthe defendant 
and a judgment quando rendered for the plaintiff, the defendant is 
entitled to judgment against the plnintiff for his costs. Lewis Hzec- 
utor, v. Johnbon, Administrator, 38. 

8. When an agent, without authority to execute a bond for his princi- 
pal, hired slaves for the principal, and gave bond signed by him as 
agent, with securety ; Held, that, according to the practice before 
the adoption of the C. C. P., asswmpsit would lie against the princi- 
pal, while debt or covenant would lie againse the surety on the bond. 
Holland vy. Clark, 104. 
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4. In a civil action, in the nature of a bill in equity, for an account and 


settlement of a trust estate, in behalf of three feme plainfiffs, it is a 
misjoinder to make others plaintiffs who are not embraced by the 
trust; and likewise a misjoinder to make one a defendant who has 
po concern with the managementof thetrust fund. Hutchinson v. 


Roberts, 223. 


. In an action to set aside a deed for traud, a Judge may, by section 


225 of C. C. P., try such issues of fact as are made by the pleading. 
He may also submit to a jury issues so framed as to present any 
question of fact on which he doubts, but he is not bond by their 
verdict, and may proceed to find the facts otherwise than they have 
found ; and he may also find facts not embraced in the issues sub- 
mitted to them. Goldsborugh v. Turner, 403. 


6. When the pleadings state the same material facts, and no issue can 


be joined, it is proper for the Court to withdraw the case from the 
jury, and determine it as a question of law. Cobb v. Harden, 472. 


(See Purcaaser 3.) 


PRACTICE: 
1. Where in a petition for partition of land, the tract was described by 


metes and bounds, and title was claimed under a patent to J. M., 
which was referred to as an exhibit, but the date of which was in- 
correctly stated, and the answer of the defendant admitted, that he 
claimed title to a tract of land of similar courses and distances with 
that described in the petition, patented to J. M., Nov. 6th, 1784, and 
alleged that if the identity of the land was ascertained by survey, 
then he was a tenant in common with the petitioner; otherwise, not, 
Held, that while it would have been more regular to require the 
plaintiff to amend his petition by giving the true date of the grant, 
and allow the defendant to amend his answer, it was not error to 
permit the plaintiffs to produce the grant as an exhibit at the hear- 
ing, without such amendment, and order the partition. Wright v. 
McCormick, 27. 


. Where a plaintiff, in an action to recover possessiou of land, alleged 


that the defendant held a bond for title under a former owner now 
dead, and had made payments in part for the land ; that said former 
owner had devised the land to a daughter who conveyed to the 
plaintiff ; the defendant answered that by payments in money and in 
property and services, which were to be taken as money, he had 
paid in full for the land ; and plaintiff replied that the alleged pay- 
ments were not payments but stems in an account which were barred 
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by the Statute of Limitation ; Held, that the proper issue was one for 
a jury, viz: whether the defendant paid his vendor in full or par- 
tially, and if partially, how much. Zu’anks v. Mitchell, 34. 


8. Where in such case a reterence was made, and the referee reported 
that the defendant had made partial payments exceding his in- 
debtedness for the land, and exceptions were filed and sustained, on 
the ground that the items allowed were barred by the statute, held, 
that there was a misconception of the issue, or the issue made was 
immaterial. bid. 


4. Pleadings on both sides being defective, cause remanded without 
costs to either party. did. 


3. To maintain an action to recover the possession of personal property, 
whether resort is had to the provisional remedy of the Code of Pro- 
cedure or not, the plaintiff must show title or right to the present 
possession of the property sucd for, which mast be specific and be 
identified by a sufficient description. Blakely, Assignee, v. Patrick, 
Adm'r., 40. 


‘6. A defendant who has confessed judgment has no right of appeal 
from such judgment; but where an appeal wus allowed in such case 
‘by a Justice of the Peace, and the plaintiff failed to move to dismiss 
the appeal in the Superior Court, the Supreme Court may pass by the 
‘irregularities and, regarding the proceedings as in the nature of a 
writ of false judgment, consider the errors assigned wpon therecord. 
Rush v. Halcyon Steamboat Co., 47. 


% All intendments are taken most strongly against a party alleging 
error on the record; therefore, where a defendant confessed judg- 
ment before a Justice on a note given to the plaintiff, as administra- 


tor, for the the rent of a@ house, and then appealed and objected 
in the Superior Court that the plaintiff. had no right of 
action; held, ‘on appeal to the Supreme Court, the record show- 
ing nothing to the contrary, that it must be presumed that the 
plaintiff's intestate bad an estate for years,and not an inheritable 
estate in the premises. bid. 


8. A plaintiff having indulged one execution in his favor, there is no 
presumption that this indulgence extended to subsequent executions. 
Isler vy. Moore, 74, 


9. Under the old practice, a purchaser ata sale under a junior execu- 
tion acquired a good tit’e as against a subsequent purchaser under a 
senior execution. A fortiori is this so, as against a purchaser under 
execution of equal teste. Ibid. 
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10. Where, in the trial of an issue of Bastardy, the mother of the child 
was put upon the stand, baving the child in her arms, and the Solic- 
itor called the attention of the jury to the child's features, and after- 
wards in his address to the jury commented upon its appearance, &c., 
all without objection by the defeudant ; Held, that objection to the 
Solicitor’s course came too late after verdict; and it was not error 
for the Judge to charge that the jury might take the appearance of 
the child into consideration, and give it whatever weight they 
thought it entitled to. State v. Woodruff, 89. 


11. It has long been the practice in this State in Bastardy cases to ex- 
hibit the child to the jury, and this Court sees no objection to the 
practice. Ilid, j 

12. When a reference is made to a Commissioner to state an account 
and report to a certain term of a Court, and the report is made to 
that term, if exceptions be not filed at the same term, the report 
should be confirmed and judgment given, upon motion; and if the 
motion be not marle at that time, it isa matter of discretion with the 
Court whether to allow exceptions to be filed at a subsequent term 
State ex. rel. Cox, Solicitor, vy. Peebles, 97. . 


13. If the Commissioner fails to file the evidence with his report, the 
objection can only be taken by exception to the report. Jbid. 


14. A judgment upon the report of a Commissioner, in an action on a 
guardian boud, is like a decree in a suit in equity, and may be con- 
ditional in its form, if the circumstances of the case require it. bid. 


15. In an action upon 8 guardian bond brought in the name of the 
State, upon the relation of t):e Solicitor of the District, it is too late 
to object in this Court, that it should have been brought in the 
name of the wards; and when the complaint in such action shows 


it is really in the name of such wards against the guardian and the su- 
reties on his bond, there is no ground of objection to the form, Jbid. 


18. Upon a note given before the adoption of the present Constitution, 
by the chairman of a county court, expressed to be tor the county, 
partial payments were made by the Board of Commissioners before 
suit brought; Held, that it was not necessary for the plaintiff to show 
that the said Chairman bad authority to give the note, or demand 
and notice before suit. Green v. Com’rs. of Cherokee, 117. 


17. Where a petition to a Judge set forth, that certain judgments were 

rendered by a Justice of the Peace against the petitioner as Exec- 
utor, while he was abeent from the State, and without his knowl- 
edge, that the summons was not srrved upon him, but service was 
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accepted by an Attorney employed to act as counsel in the manage- 
ment of the the estate, bet with no authority to accept service of 
legal process, and that said Attorney appeared on the trial, before 
the Justice, against the petitioners, &c.; Held to be a proper case for 
a recordari and supersedeas, Caldweil v. Beatty, 142. 

18. If it appear upon the trial that a party has been misled in his pre. 
paration of the case, without his fault, the Judge has power to order 
a juror to be withdrawn, and make such other orders as may be prop- 
er. Pegram v. Stolte, 144. 

19. Under C. C. P., sec. 183, a Judge may, in his discretion, and upon 
such terms as may be just, at any time within a year after notice, re- 
lieve a party from a judgment order, or other proceedings taken 
against bim, by mistake, inadvertence, surprise, or other excusable 
neglect. Watson v. Sholls, 235. 


20. Under the new Constitntion, application to a Judge is the more 
appropriate remedy, as be finds the facts, and the Supreme Court 
ouly reviews his legal conclusion; whereas, 1n applications for certiorari 
the Court must find the facts. And although it may not come with- 
out the prohibition that the “Suprememe Court shall not try issues 
of facts,” yet the Court prefers not to try “questions of fact,” as con- 
tradistinguishod from “issues of fact,” when it can be avoided, 
Ibid. 

21. When a defendant moved to vacate a judgment, upon the ground 
of excusable neglect, and the excuse assigned was, that his counsel 

by mistake, had misformed him as to the time of holding the Court, 
whereby he failed to file an answer; Held, that the excuse for not 
filling the answer was not sufficient, when the facts show, that the 
defendant did not suffer harm by mistake of hiscounsel. Clegg v. 
White Soapstone Co., 302. 

22. When the Court below refused a party permission to file an answer, 
at a term subsequent to the time allowed by a former order, the ap- 
pellate Court must assume that the question of “ excusable neglect» 
was passed upon. lf the party was disatisfied with the ruling, he 
had a right to appeal, and it was his duty to do so, for a motion to 
vacate is not a substitute for an appeal, but a relief against accidents. 
Ibid. 

23. When the owner of property is deprived of possession, and regains 
the same, he may, in an action brought against him, and as full 
defence thereto, show his title to the property, notwithstanding 
tnat, in the recaption, he may have committed an act calculated to 
produce breach of the peace. Alsbrook vy. Shields, 888. 
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7 94. Therefore, where a person is sued for the conversion of a bale of 
i cotton, he may set up a lien under a subsisting lease and 
show his title as landlord, and is not compelled to resort to an action 
for “claim and delivery,” under the act of 1868,-69. bid. 


95. A plaintiff claiming such property is not restricted to the remedy 
of “claim and delivery,” but may bring an action in the nature of 
trover. Ibid, 


26. A Judge may, in his descretion, permit a blank endorsement on a 
note to be filled up at any time during the trial, and even after ver- 


dict. Ogborne v. Teague, 355. 


27. Where a person purchased a worthless article as a fertalizer, and 
gave his note for the purchase money, and afterwards paid the same, 
with full knowledge of the facts; it was held, that he could not re- 
cover the money paid, althongh paid under threats of a law suit. 
Matthews v. Smith, 374. 


28. It is ersor in a Judge to leave a case to the jury upon a hypotheti- 
cal state of facts, unwarranted by the evidence, bid. 

29. Where a party fails to name a place or person, in the county where 
the action is brought, where and upon whom notices and pleadings 
can be served, the filings of such notices and pleadings in the office 
of the Clerk of the Superior Court shall be sufficient. Mazwell y. 


Mazwell, 383. 


80. It is not the duty of a Judge, in passing on exceptions, to decide 
all questions of facts without a jury. On the contrary, ifthe facts de- 
pend upon doubtful and conflicting testimony, he may cause issues 
to be framed and submitted to a jury for information. Ibid. 


31. In an action on a guardian bond, the right of the relator to sue 
under the former system of practice and pleading can be raised by 
demurrer, or on the plea of general issue. O00 v. Hardin, 472. 


$2. Under the old system, a trustee appointed by a Court of Equity is 
& proper relator in an action on a guardian bond to recover the trust 
fund. Ibid. 


33. A bond may be given asa security for equitable rights, and the 

{ non performance of the decree of a Equity in relation thereto may be: 
assigned as a breach of the bond. Ibid. 

(See Arracament—, Evipenve 2:) 









PROBATE COURTS: 
(See Amznpmeny 3, JuRIsDECTION 4, 6, SLANDER 8, VERDICD 2.) 














530 INDEX. 





PROCEEDINGS SUPPLEMENTARY TO EXECUTION : 


1, Under sections 264 and 266, C. C. P., there is a distinction made in 
the requirements for proceedings supplementary to execution, where 
the execution is returned unsatisfed, and where the execution js 
issued, but before its return ; in the former case, an affidavit that the 
execution has been returned unsatisfied, and that the defendant has 
property, or choses in action, which ought to be subjected, is suf. 
ficient to warrant the proceedings ; in the latter, the affidavit should 
show that the debtor has no property which can be reached by exe- 
cution, and that he has property, or choses in action, which he un. 
justly refuses to apply to the satisfaction of the judgment. Hutohin 


son v. Symons, 156. 

2. The purpose of the Code was, to give procecdings supplementary to 
execution, only in case the debtor has no property liable to execu. 
tion, or what is in the nature of the execution, to wit, proceedings to 
enforce sale. bid. 


8. The proper construction of the act of 1812, in relation to the sale of 
trusts and equities of redemption under execution, discussed by Pear- 
son ©. 5. Ibid. 


4, Where a judgment was rendered in one county, and docketed in an- 
other, proceedings supplementary to execution should be instituted 
in the county in which the judgment was rendered, as the action is 
pending in that county until the jadgment is satisfied. bid. 


5, 1t is the right of every creditor to bave his debt paid to himself, and 
alaw, authorizing payment to be made to another person without 
the consent of the creditor, is in derogation of this common right, and 
ought to be strictly construed. Howie v. Miller, 459. 


5. Therefore, as section 265, C. C. P., authorizing “any person indebted 
to the judgment debtor to pay to the sheriff-the amount of his debt, 
&c.,” is worded in the singular number; i was held, that said sec- 
tion, especially when considered in connection with sections 264 and 
266, did not apply to cases where there are several debtors in the same 
judgment. Ibid. 


PROMISSORY NOTES: 


1. A bona fide endorsee of negotiable notes before maturity, takes them, 
according to the law merchant, free from all equities or drawbacks 
except endorsed payments. Blackmer v. Phillips, 840. 

2. Where’the owner of land contracted to sell the same, and to secure 

the: payment of the purchase money took negotiable notes, and after 
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wards, and before maturity, transferred said notes to a third person ; 
Held, that the vendee, upon payment of said notes, was cntitled to a 
conveyance of the land. Ibid. 


8. A creditor who buys at execution sale the interest of a vendor in a 
tract of land contracted to be sold, and the title of which is held as 
security for the purchase money, acquires only the legal title, subject 
to the equities of the vendee. He acquires no interest equitable or 
otherwise in the notes given as the security for the purchase money 
Ibid, 

(See Practice 27.) 


PURCHASER : 


1. Where a feme covert filed a complaint.against the purchasers of cer- 
tain land, sold under execution as the property of ber husband, and 
their bargainee, alleging that the land was bought with money 
arising from her separate property, and the :leed was by inadvertence 
taken in the name of her husband ; and the said purchasersand their 
bargainee averred in their answers that they purchased for value, and 
without notice of her equity, and such averments were not contro- 
verted ; Held, that she was not entitled to relief. Powell v. Jones, 
126. 


2. A purchaser of ‘and is never required to accept a doubtful title. 
He is not required to do so, although the fullest indemnity by way 
of general warrant may be tendered. Batchelor v. Macon, 181. 


8. When an action is brought by an Administrator against the obli- 
gors of a bond, to recover the purchase money for a tract of land, 
and it appears from the pleadings that there is @ question as to the 
title of the land not “ free from doubt,” and that the “right cannot 
be administered” without having the heirs at law and all parties in 
interest before the Court, the case, under the present system, will be 
remanded, with a view of making proper parties, bid. 


4. The defence, of a purchaser “for value and without notice,” can only 
be made avai!able by ons who has acquired the legal estate. There- 
fore, where land was conveyed ina trust, and a person purchased from 
the trustor his equitable estate, and paid the value thereot, and after- 
wards acquired the legal estate without paying the value of thesame ; 
it was held, that neither by the purchase of the equity of redemp- 
tion for va ue, nor of the legal estate without value, could he be held 
a purchaser for value and without notice, within the sense of the 
rule. Goldsborough v. Turner, 408. 
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5. In an executory contract for the sale of land, the payment of the 
purchase money constitutes the vendee the owner in Equity, and he 
has s right to a conveyance from every person having the legal title 
with notice of his claim. Wilcoronv. Galloway, 463. 


6. Therefore, where a person contracted to buy two tracts of land, rep. 
resented in the description to contain one hundred scres, when, in 
fact, there were only sixty-six acres, and paid three forths of the par- 
chase money, and the vendor afterwards sold the same land to a 
third person, who had notice of the previcus contract, and became 
insolvent ; it was held, that a deficiency of one-third of the number of 
acres was a material matter, and that the purchaser was entitled 
against the vendor, and those claiming under him, with notice, to 
a conveyance and an abatement of the price. bid. 





7. It is not a general rule that the abatement shall be in the proportion 
of the deficient quantity to thequanity purchased. Improvements, 
natural advantages, &c., are to be considered. In such cases the 
only mode of estimating the abatement is by a reference, to ascertain 
how much more was given by reason cf the supposed additional 
quantity. bid. 4 

(See ConrEDERATE Money 4, Promissory Norzs 2.) 


RAILROADS : 
(See DamacEs.) 


RECEIPT : 
(See Leeacy 5.) { 


RECORDARI: 
(See Practice 18.) 


REFEREES : 


1, The provision in section 247, C. C. P., that if the referees fail to de- 
liver a report within sixty days from the time te action shall be 
finally submitted, either party may end the reference, applies only (as : 
the Court are strongly inclined to think) to cases in which the refer- 
erence is by consent, and not compulsory under sec. 245, or at least 
it does not apply to a reference to take an administration account 
made by order of the Court. Mazwell vy. Mazwell, 383. 


2. By “final submission” is not to be understood the order of reference or 
ceasing to take testimony, but when the parties have made argu- 
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ments or decline to do so, or when they have told the referees that 
the case was submitted. did. 


REGISTRATION : 


(See EsecTMENT 2.) 


RELATOR: 


(See Practice 82, 33.)$ 


SaLE FOR TAXES: 


(See TaxEs.) 


SCALE: 


1, A note given in October, 1863, to a distributee, upon settlement of 
an estate, for an amount due in good money, is not subject to the 
scale of depreciation. McCombs v. Griffith, 83. 


2. The rule that an endorser, on default of the maker of a note, be- 
comes liable for the amount of the note, is not of uni- 
versal application to notes endorsed during the late war; but 
the contract of endorsement in such cases is effected by the legisla- 
tion relating to the scale of depreciation, &. Saunders v. Jarman, 
86. 


8. Where a note for $1,200, given in September, 1863, for property 


worth $3,00, was endorsed shortly thereafter by the payee, in con- 
sideration of property of the value of $1,200, and since the war the 
endorsee discharged the maker, in writing, npon payment of $310; 
Heid, that the effect of the release was not to discharge the endorser, 
but he is still liable for the difference, upou an implied oontract in 
the endorsement that, if the maker failed to do so, he would pay the 
endorser the value ot what he received for the note. Jbdid. 


4. Where a note was given in 1864 for money borrowed, one-half of 


which was to be paid “two years after the termination of this war, 
without interest, in the then currency,” it was held, that the legisla- 
tive scale did not apply, and that balf the sum borrowed was pay- 
able in Unites States currency at the time stipulated. Williams v. 
Monroe, 133: 


5. In an action on a note given in 1862, for the purchase of property)» 


the statue makes the value of the property the guide for the verdict 
ot the jury, and it is competent to show what estimate was put upon 
the property by the parties themselves, at the time of the sale. Og- 
born v. Teague, 355. 
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6. Where a note was given in 1762, for the loan of Confederate money, 
and afterwards, in 1864, the obligor tendcred the amount due in 
Confederate currency, a portion of which was received, and a new 
note given for the remainder; it was held, that the old debt must be 
regarded as paid, and the transaction a new loan and the scale ap- 
plied as of that date. 


(See Corporation 4, VERDICT 1.) 







































SCHOOL COMMITTEE: 


1. According to the Constitution and the Legislation 1n reference to 
Common Schools, the school committees of townships are the suc- 
cessors of the echool committees of the districts under the former 
system, and are entitled to all the property, and subject to all the 
liabilities of their predecessors. School Commissioners, dc., v. Kesler 
443. 


SERVICE OE PROCESS: 


In an action against a foreign corporation, where the plaintiff resides 
uct» 1 this State, or when the corporation has property in the State, or 4 
when the cause of action arose therein, service of a copy of the sum- 
mons upon the general or managing agent is sufficient; but wher 
neither one of the above conditions exists, service must be made upon 
some one of the principal officers. Cunningham v. Southern Hapress 

Co., 425. 


SHERIFF : 


1. Where a purchaser of land at ex cution sale obtained a rule upon 
the Sheriff, who sold the land to require him to execute a coavey- 


ance, and the Sheriff gave as a reason for his refusal to make the 
deed, that the defendant in the execution claimed the land asa 
homestead, but it appeared that it had not been laid off, and was 
not occupied or claimed as a homestead at the time of sale; Held 
that the rule should be made absolute. Scott v. Walton, 109. 


2. It is well settled, that if a Court issuing process has a general juris- 
diction to issue such process, and the want of jurisdiction does not 
appear upon the face of the paper, a Sheriff and his assistants may 
justify under it. State v. Furguson, 219. 

(See Taxes.) 









SLANDER: 
1. ln an action for slander, if the defendant does not plead the Statute 
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of Limitations, the plaineiff may recover, though the proof shows 
that the words were spoken more than six months before the com- 


. mencement of the action. Pegram v. Stoltz, 144. 

e 2 When the slanderous words are alleged to have been spoken on a 

\- certain day, and at a certain place, the plaintiff may prove such 
words spoken on a different day, and a different place, bid. 

4. Under the C. C. P., if the complaint alleges a positive charge of 
crime, as slander, and the evidence shows a conditional charge, still 
the plaintiff can recover, if the conditional words conveyed the same 

' idea to the minds of the jury. bid. 
7 SPECIAL PROCEEDINGS : 
: (See ExecuTORs AND ADMINISTRATORS 3.) 


STATUTES : 
(See Evipence 5, Proceeprixes Sur. to Ex.) 


SUPREME COURT: 
(See Issues, &c., 2, JuRntspicrion 8.) 


TAXES: 


1. In selling lands for taxes, the Sheriff acts under a statutory power 
which must be strictly pursued, and he must not only do the acts 
which are required to bring his sale within the power, but he must 
do them within the time prescribed. Doe exdem, Taylor vy. Allen, 
846. 


2. The Sheriff's power to sell land for taxes being given on the condi- 
tion that it be exercised within a certain time, the Legislature can- 
not, by a private act, give him power to sell after the expiration of 
the time allowed by law. bid. 


* 8. Ifa Sheriff fails to return lands sold for taxes according to the re- 
quirements of the statute, Rev. Code, chap. 19, sec. 91, the sale is 
imperfect, and cannot be perfected by bis afterwards doing the act, 
Ibid. 


4 A Sheriff who sells lands for taxes, and goes out of office before he 
makes a deed, cannot afterwards make such a deed. Ibid. 





TENANTS: 
(See Esecrmznt 2.) 
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TRUSTEE: 


1. The widow cannot, as purchaser of land from the Assignee of her 
husband, a bankrupt, set up title against the purchaser under a 
deed in trust executed by her husband several years prior to his 
bankruptcy. Williams;v. Munroe, 164. 

%. The negligence and unfaithfulness of the trustee in a deed in trust, 
in which both personal and real property were conveyed, in not 
selling the personal first, as required in the said deed, cannot be 
made a question between the purchaser of the land under the deed 
in trust, and those who succeed to the rights of the bargainor in 
such deed. Their remedy, if they have any must be pursued against 
the trustee. Ibid. 

8. The widow of a bargainor, in a deed in trust, executed in 1859, who 
was married before the execution of such deed in trust, cannot claim 
dower against the purchaser under such deed. bid. 


4. Where a testatrix bequeathed a share of her estate to her. Executor, 
“In trust that he shall put the amount of said share at interest on 
good security, and pay the annual interest to my son for the use of 
his family, &c.,” and the Executor assumed the trust and invested the 
funds as directed by the will, collecting and paying the annual inter- 
est until 1862, when, without any necessity for it, and with a view 
simply to surrender the trust, which was not done, he collected the 
amount due and invested it in Confederate bonds which were lost; 
Held, that the Executor was chargeable with the trust fund, and the 
annual interest arising thereon. Jurney v. Oowan, 393. 

5. Where one acquires the legal title to land, by means of an under- 
taking with the party entitled to the equitable estate, that he will 
hold the estate subject to the equity ; a refusal to earry out the un- 
dertaking is a breach of confidence, and ou that ground the party is 
converted into atrustree, Blount v. Carrowny, 396. 


6. Therefore, where a power of sale was given by a mortgagor to the 
mortgagee, in consideration of which the mortgagee agreed to con- — 
vey a portion of the land embraced in the deed, to a trustee, for the ~ 
benefit of the mortgagor’s wife; é¢ was held, that this contract did 
not come within the provisions of a statute of trauds, and that the 
mortgagee should be held a trustee, and bound to convey, accord- 
ing to the agreement. In such cases an agreement proved only by 
parol will not surffice, there must be facts de hors. bid. 

7. Where a party buys as agent of the mortgagee, as in ihis case, and 
with notice of the agreement, he will stand in the place of the mort- 
gagee, and is effected by the same equities, Ibid. 

(See PURCHASER.) 
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UNDERTAKINGS : 

1. An undertaking on appeal, given under secs. 303 and 414 of C. C. P., 
though not so expressed, is, by implication, taken to be made with 
the appellee. Clerk's office v. Huffsieller 449. 

2. Such undertaking secures the costs of the appelee, but not those of 
the appellant. Therefore, when there was judgment in the Supreme 
Court in favor of the appellant, his sureties are not liable on their 
undertaking for his costs, when such costs cannot be made out of the 
appellee, or their principal. bid. 


Prosecution bonds, and undertakings on appeal, being sent up as 
part of the record, summary judgment may be taken upon them, as 
before the adoption of C.C. P. Ibid. 


a 


UNITED STATES COURTS: . 

1. Where, in an action pending in a Court of this State there were 
several plaintiffs, one of whom was a citizen of North Carolina and 
the others were non-residents of the State, the defendant being also 
a non-resident ; Held, not to be a preper case for removal to the 
Circuit Court of the United States, upon petition, under the act of 
Congress of March 2d, 1867, there being no controversy between a 
citizen of this State and a citizen of another State. Bryant & Reade 
v Scott, 391. 


VARIANCE : 
1. The distinction between forms of action having been abolished by 
the Constitution, it would defeat the purpose of that provision if a 


party were allowed to avail himself of an objection, founded upon 
such distinction. Oates, Williams & Co. v. Kindall, 241. 


2. Therefore, when a plaintiff, in his complaint, alleged and set out a 
case in trover, and the proof showed that it should have been in the 
nature of assumpsit for money had and received, it was held, that 
the plaintiff was entitled to recover, notwithstanding the variance. 
Ibid. 


VENDOR : 
(See PURCHASER.) 


VERDICT : 

1.’ The issues submitted to a jury in an action upon a note given May, 
1864, being as to the execution of the note and the currency in which 
it was solvable; Held, that a verdict, finding “all issues in favor of 
the plaintift for the value of Confederate money,” is sufficient to sup- 
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port a judgment for the amount due according to the legislative 
scale. Merrimon v. Norton, Adm'r., 115. 



































2. As a general rule, as soon as the facts of a case are determined, 
whether by the pleadings, a case agreed, a special verdict, or a gen- 
eral verdict subject to case agreed, it is the duty of the Court having 
jurisdiction to give judgment upon them, and if the case be in the 
Supreme Court upon appeal, it is the duty of that Court, to give 
such judgment as the Court below ought to have given. Isler y, 
Brown, 175. 


When the facts have been once determined, provided there has been 


we 


no irregu'arity in the proceedings, no Court has a right to deprive : 
the parties of the standpoint they have gained, by setting aside the 

verdict or other form of finding, and re open the issues thus regularly : 
concluded. Lbid. 7 


4. The Court will not grant a certiorari to operate as a supercedeas, upon 
a suggestion that the record in the Court below is erroneous, and 
rely upon the contingency of an amendment, especially when the 
party has had ample opportunity of having the same amended so as 
to speak the truth. bid. 


ag 


5. When a verdict, in s case subjecting a party to punishment in the 
penitentiary, is rendered out of Court, toa Judge at his chambers, ' 
in the absence of the prisoner and his counse!, and is entered on the 
record on the next day, in the absence of the jury and the prisoner ; 

Held, that such verdict cannot be sustained. State v. Bray, 283. 
. ’ 
WIDOW : : j 





(See —— Money 4, TrvUsTEE 1.) 


WILLS : 
1 In construing a will where it is not punctuated, and is very ungram- 
matical, it ought to be so read as to make it consistent and sensible. 


%) 


Therefore, where a clause of a will is in these words: “ Also al} my 
live stock to be divided between my wife, Amy Blindina Maria and 
Michael; and all my land and plantation, with all the buildings, I 
give and bequeath unto the above named Michael Whit€ner; all my 
vessels and stands and my wind-mill or fan, all dues by note or book 
account, I also give to my son Michael Whitener.” Jt was held, that 
by @ proper construction of the clause the land was devised to 
Michael Whitener. Hoyle v. Whitener, 252. 


WITNESS: 
(See EVIpENCE 6.) 












